N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

FI RST GUARANTY MORTGAGE CORP.
V. : Civil Action No. WWN\-02-326
RONALD PROCOPI O, et al

VEMORANDUM

Before the court are notions to dismss filed by
Def endants Rock Creek Associates, Inc. and Nancy L. Gusnan
(Paper No. 9) and Ronald and Margaret Procopio (Paper No. 13).
The notions have been fully briefed and are ripe for decision.
Upon review of the pleadings and applicable case |aw, the
Court deternmi nes that no hearing is necessary (Local Rule
105. 6) and that both nmotions will be deni ed.

| . BACKGROUND

This action arises out of a loan issued by Plaintiff, a
Virginia residential nortgage conpany, to M. and Ms. Robert
L. Peterbark, in the amount of $330, 000, for the purchase of a
home in Fort Washi ngton, Maryland. Plaintiff has brought this
diversity action against nultiple Defendants, alleging, inter
alia, that they conspired to falsify various docunents in
support of the Peterbarks’ |oan application, in order to
mslead Plaintiff into granting a | oan which exceeds “norna

and customary | ending practices,” thereby resulting in damage



to Plaintiff. Conplaint at § 71.

I n August of 2000, Plaintiff entered into a Nonexclusive
Loan Brokerage Purchase and Sal e Agreenent (the Agreenent)
wi t h Defendant Area Mortgage, a Maryl and nortgage broker
Under the Agreenment, Area Mortgage was to obtain | oan
applications from prospective honme purchasers and submt them
to Plaintiff for underwiting approval and closing of the
| oans. Conplaint at § 16. Soon thereafter, the Peterbarks
engaged Area Mortgage to secure financing for the purchase of
residential property from Defendants Robert and Margaret
Procopi 0. Area Mrtgage then submtted to Plaintiff a sales
contract that |listed the purchase price for the property as
$440, 000, see id. at T 22, as well as nunerous other docunents
purporting to represent information about the Peterbarks’
finances and credit-worthiness.

Plaintiff alleges that it |ater |earned that many of the
documents submitted to it by Area Mortgage, its officers and
enpl oyees, and ot her Defendants, contained false statenents
and m srepresentations about the purchase price of the
property and the anmount of the Peterbarks’ assets, earnings,
and deposits toward the purchase price. |1d. at T 25 - 33.

On August 30, 2000, Defendant Gusman, as principal of

Rock Creek Associates, Inc., acted as settlenent agent for the



| oan to the Peterbarks. Defendant Gusman certified that the
Deed of Trust and the deed in connection with the |oan were
prepared under her supervision, and, according to Plaintiff,
certified a settlenent statenent containing several false
statenments about the transaction. |1d. at { 48.

After Plaintiff granted the loan to the Peterbarks, no
payments were made and the | oan went into default. Plaintiff
demanded that Area Mortgage, pursuant to the ternms of the
Agreenent, repurchase the loan. Area Mrtgage refused to do
so. 1d. at § 52. At sone unspecified point in tine,
Plaintiff sold the loan to a New York financial entity for
resale into a nortgage-backed security. Id. at  73.

Def endants Gusman, Rock Creek Associ ates, and the
Procopi os, along with several other Defendants, are naned in
four counts of the Conplaint, specifically: civil conspiracy
(Count Il), fraud (Count I111), and violations of the
Racket eering I nfluenced Corrupt Organizations Act (R CO, 18
US. C 8 1962(c) and (d) (Counts IV and V). In the instant
noti ons, Defendants have noved to dism ss all counts agai nst
them on the grounds that (1) each count fails to state a claim

upon which relief can be granted; (2) Plaintiff has failed to

L'Afifth count, for breach of contract, is asserted only
agai nst Defendant Area Mortgage and its owners, Defendants
Lovej oy, Bell, and Laversen.



neet the pleading requirements of Fed. R Civ. P. 9(b); and
(3) Plaintiff’s failure to join the Peterbarks as defendants
warrants di sm ssal pursuant to Fed. R Civ. P. 19.°2

1. LEGAL STANDARD FOR MOTI ON TO DI SM SS

A nmotion to disnm ss pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure should not be granted unless
“it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957). In

consi dering such a notion, the court is required to accept as
true all well-pled allegations in the Conplaint, and to
construe the facts and reasonable inferences fromthose facts

in the light nost favorable to the plaintiff. See, lbarra v.

United States, 120 F.3d 472, 473 (4!" Cir. 1997). “To survive

a notion to dismss, Plaintiff[s] nmust have alleged facts that
show that they are entitled to relief on their substantive

causes of action.” In re Criim Me, Inc. Securities

Litigation, 94 F. Supp.2d 652, 656 (D. wd. 2000).

L11. DI SCUSSI ON

Def endants first contend that Plaintiff my not maintain

2 Defendants’ notions assert simlar grounds for
di sm ssal, and each Defendant has incorporated the other’s
argunments by reference. Therefore, the Court will not address
the notions separately.



its fraud and civil conspiracy clainm because the Conpl aint
fails to show an essential elenment of those causes of action:
actual damages. Defendants point out that Plaintiff has not
forecl osed on the Peterbark | oan, but has sold it to another
entity. Wiile this neans that Plaintiff nmay not be entitled
to recover the amount of the |oan, the Conplaint sufficiently
all eges that Plaintiff was danmaged, in its property and
busi ness, by the actions of Defendants. Damages nmay i ncl ude,
for exanple, reputational or other |osses incurred by the
Plaintiff fromits sale of a bad | oan on the market. Although
the Conplaint |acks a detailed description of such danages,
di smissal at this time is not warranted.?

Second, Defendants argue that Plaintiff has failed to
state a claimunder RICO which requires allegations of at
| east two acts of racketeering that forma pattern of
racketeering activity. 18 U S.C. 8 1961(5). More
specifically, a plaintiff rmust “allege a continuing pattern

and a rel ationship among the defendant’s activities show ng

3 Defendants also argue that Plaintiff’s civil conspiracy
claimfails to allege a confederation or tortious acts
commtted in furtherance of the conspiracy. The Conpl ai nt
clearly states such allegations, however, and Defendants’
argument is nmeritless. Furthernore, Defendant Gusman’s
position that the | oan closed prior to her involvenent in the
settl ement agreenent, thereby relieving her of liability, is
one better suited to summary judgnent.

5



they had the sanme or simlar purposes.” Anderson v.

Foundati on for Advancenent, Education, and Enpl oyment of

Anerican I ndians, 155 F.3d 500, 505 (4" Cir. 1998) (citing

HJ. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229 (1989)).

Continuity may be established by showing that “predicate acts
or offenses are part of an ongoing entity’'s regular way of
doi ng business.” H.J. Inc., 492 U S. at 242.

Def endants argue that Plaintiff has failed to neet these
threshold requirenents, and has instead all eged a single
fraudul ent schenme. |In the Conplaint, however, Plaintiff
descri bes the precise role and function of each Defendant in
the alleged enterprise, and describes the enterprise as
ongoing with a “continuity of structure.” See, Conplaint at

19 72-73; cf. HJ. Inc., 492 U.S. at 238 (“external organizing

principle” renders predicate acts “ordered” or “arranged” for
Rl CO purposes). Although the only | oan described in detail is
the Peterbark | oan, Plaintiff accuses the alleged enterprise
of engaging in simlarly-constructed fraudulent activities in
connection with other |loans and |l enders. G ven that there is
no nmechanical test for determ ning the existence of a RI CO

pattern, see International Data Bank, Ltd. v. Zepkin, 812 F.2d

149, 155 (4th Cir. 1987), it appears that the Conplaint

sufficiently describes a pattern of activity that “pose[s] a



threat of continued crimnal activity.” H.J. Inc., 492 U S
at 239.

Next, Defendants contend that the Conplaint fails to neet
the requirement of Fed. R Civ. P. 9(b), that allegations of
fraud or m srepresentation nmust be pleaded “with
particularity.” Under this rule, plaintiffs “nust make
particul ar allegations of the time, place, speaker, and
contents of the allegedly false acts or statenents.” Adans V.

NVR Honmes, Inc., 193 F.R D. 243, 250 (D. M. 2000). A

conplaint that fails to include these specific allegations is
subject to dism ssal pursuant to Fed. R Civ. P. 12(b)(6).

See, Laserconb Anerica, Inc. v. Reynolds, 911 F.2d 970, 980

(4t" Cir. 1990).

Contrary to Defendants’ assertions, the Conpl aint
specifically alleges fraudulent acts by each Defendant at
particul ar places and tinmes. Plaintiff names each docunent,
and the specific information contained within each document,
that it contends was know ngly created by Defendants with the
intent to defraud Plaintiff. In fact, it is unclear how
Plaintiff, prior to conducting discovery, could plead its
all egations with any nore particularity.

Def endants also fail in their final attenmpt to persuade

this Court to dism ss the instant action. Arguing that the



Pet er bar ks, who are not nanmed as defendants, are necessary and
i ndi spensabl e parties under Fed. R Civ. P. 19, Defendants

bol dly assert that their absence fromthis case requires its
di sm ssal. Defendants err in both fact and |aw. Under the
factors listed in Rules 19(a) and 19(b), the Peterbarks are
nei t her necessary nor indispensable to this action. Their
absence will not prevent conplete relief anong the parties,
and they apparently have no interest in the subject of the
action. |If, however, any Defendant believes that the
Peterbarks may be liable to themfor part or all of any claim
in this action, such Defendant may bring in the Peterbarks as
third-party defendants pursuant to Fed. R Civ. P. 14(a).

V. CONCLUSI ON

For the foregoing reasons, Defendants’ notions will be

deni ed. A separate order will issue.

WIlliam M Nickerson
United States District Judge

Dat ed: June , 2002



N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

FI RST GUARANTY MORTGAGE CORP
V. - Givil Action No. WWN-02-326

RONALD PROCOPI O, et al

ORDER

Pursuant to the foregoing menorandum and for the reasons
stated therein, IT IS this day of June, 2002, by the
United States District Court for the District of Maryl and,
ORDERED

1. That the Mdtion to Dismss filed by Defendants Rock
Creek Associates, Inc. and Nancy L. Gusman (Paper No. 9) is
her eby DENI ED

2. That the Motion to Dismss filed by Ronald and
Mar garet Procopi o (Paper No. 13)is hereby DEN ED; and

3. That the Clerk of the Court shall mail or transmt
copi es of the foregoing nenorandum and this order to all

counsel of record.

WIlliam M Nickerson
United States District Judge



